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COMPLAINANTS: 

RESPONDENTS: 
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Jeff Denfaam for State Senate and 
David Bauer, in his official capacity as treasurer 

2U.S.C.§431(20)(A)(iu) 
2 U.S.C.§ 434(b) 
2 U.S.C.§ 434(f) 
2 U.S.C.§ 434(g) 
2U.S.C.§44U 
2U.S.C.§441b(a) 
2U.S.C.§441d 
2U.S.C.§441i(e) 
11 C.F.R.§ 100.29 
11 C.F.R.§ 104.20 
11 C.F.R§ 109.21 
11 C.F.R§ 110.3(d) 
11C.F.R§ 300.65 

INTERNAL REPORTS CHECKED: Disclosure Rqports 

OTHER AGENCIES CHECKED: Califomia Secretary of State 

L INTRODUCTION 

38 These two matters concem ads broadcast by Remembering tfae Brave Foundation ("RB"), 

39 a section 501(cX3) charitable organization, to promote a May 28,2010, benefit concert ui 

40 support of a program in Califomia to create specialized license plates for femilies of military 

41 personnel killed on active duty. The ads featured Jeff Denham, a Califomia State Senator and a 
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1 candidate m tfae primary election for tfae 19̂  Congressional District in Califonua,ax̂  

2 disseminated witfain 30 days of the California Congressional primaiy election on June 8,2010. 

3 Tfaese ads were allegedly .financed from funds Denfaam transfeired fixmi Jeff Denham fiir State 

4 Senate C*State Committee"), Denfaam's State Campaign Comnuttee, to RB. Tfae conceit was 

5 faeld at the CSiukcfaansi Gold Resort & Casmo. 

6 The complaints in these two matters involve the same underlying facts and similar 

7 allegations that Denfaam, his State and Federal Campaign Committees, and various otfaer entities 

8 and individuals violated the Federal Election Campaign Act of 1971, as amended (tfae "Actf*). In 

9 MUR 6289, tiie complamant alleged that tfae advertisements promoting tfae concert were 

0 coordinated electioneering communications, wfaicfa were paid for by tfae Picayune Rancfaeria of 

1 tfae Cfaukcfaansi Indians (a/k/a tfae Chukcfaansi Tribal Govemment)(the *Tribe")> resulting in 

2 undisclosed contributions from the Tribe to Denham and Denham for Congress C'Denham 

3 Federal Committee**). In MUR 6362, complainants alleged tfaat tfae same communications were 

4 coordinated witfa tfae Denfaam campaign and involved tfae Tribe, RB, Califomians for Fiscally 

5 Conservative Leadersfaip C*CFCL"), and Gilliard, Blanning & Associates, Inc. (Dave Gilliard 

6 and Carlos Rodriguez).* Complainants also alleged ffaat respondents fidled to disclose 

7 coordinated commuiicatit>ns and indqiendent expenditures made in conneetion witfa tfae benefit 

8 concert and/or Denham's Federal campaign, and may faave done so to hide the true source of tfae 

9 funding. Asthecomplaintsare&ctually similar, we recommend tfaat tfae Commission merge the 

20 two matters. 

The Office of Complaints ft Legal Administration then contacted complainants and asked tfaem if they wished to file 
a complaint and mstnicled tfaem on the prc^ procedures. Complaimmts dien filed the complaint, wAich was 
designated as MUR 6362. 
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1 Denham, tfae Denfaam Federal Committee, and RB filed a joint response to tiie complaint 

2 in MUR 6289, stating tfaat RB, not tfae Tribe, paid for tfae ads at issue, and assertuig tfaat no 

3 violations occuned because tfae ads do not contain express advocacy or its functional equivalent̂  

4 The Denham respondents and RB did not file a separate resfponse to tfae complaint in MUR 6362. 

5 The Tribe and CFCL filed a joint response to tiie complaint in MUR 6362. Tfae Tribe stated tiiat 
ST 
Ifi 6 tfaere is no basis for finding tfaat it made coordinated communications or otfaerwise violated tfae 
fNI 

^ 7 Aot The Tribe aclmowledgedthalit provided tfae venue fiyr and distributed promotional 
ffi 

^ 8 nmteiials about tfae concert, but stated tiiat none oftfae promotion̂  materials refened to Denfaam 

0 9 or to any candidate. CFCL stated tfaat it is a lax-exempt 527 organization tfaat is legistered witfa 

11 after the concert and was not involved witfa it. CFCL asserted tiiat it did not coorduiate witfa the 

12 Denham campaign and properly disclosed its independent expenditures to tfae Commission. 

13 Respondents Denfaam State Committee, Gilliard, Blanning & Associates, Inc. C*GB A"), Dave 

14 Gilliard, and Carlos Rodriguez, who were named as respondents in MUR 6362, did not file a 

15 response to that complaim. 

16 We conclude that the radio and television ads at issue meet the diefinition of "coordinated 

17 commnnicatinns," but qualify for the safe harbor for candidate charitable solicitations under 

18 11 C.F.R. § 109.21(g) because: (1) the ads do not promote, support, attack, or oppose C'PASO") 

19 Denham or any otfaer Federal candidate(s); (2) RB, tfae oiganization for which tfae funds were 

20 solicited, is a 501(c)(3) tax-exempt organization as described at 11 C.F.R. § 300.65; and 

' The response was originally filed on behalf of Denham and the Federal Committee because at the time it was 
filed, RB was not o respondent We construe this response to be filed on behalf efRB as well because counsel fibr 
RB also represents Denham and tfae Federal Committee, and because counsel eventually filed a designation of 
counsel form on behalf of all three parties in MUR 6289. However, counsel did not submit a designation of counsel 
form for RB in MUR 6362. We have oontaded counsel several times about the missing designation of counsel fbirn 
for RB, but have not heard back to date. Though we recommend the Commission meige the two matters, out of an 
abundance of caution, we intend to send a copy ofthe notification to RB under separate cover. 
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1 (3) tfae funds appeared to faave been raised solely for charitable puiposes, Le., donations to RB, a 

2 501(c)(3) orgenization to benefit tfae Gold Star Project. Accordingly, we recommend tfaat tfae 

3 Commission find no reason to believe that Remembering tiie Brave Foundation made a 
i 

4 profaibited in-ldnd corporate conttibution resulting fiom coordinated communications m 

5 violation of 2 U.S.C. § 441b(a); no reason to believe tfaat Jeff Denfaam and Denham for Congress 
Mil 

^ 6 and David Bauer, in fais official capacity as tieasurer, accepted and received profaibited in-kind 

^ 7 corporate contribntions resnlting fixnn oooiduiatbd communications in violation of 2 U.S.C. 
8 § 441b(a); and no reason to believe tfaat Denfaam for Congress and David Bauer, in his official 

^ 9 capacity as treasurer, foiled to report sucfa contiibutions in violation of 2 U.S.C. § 434(b). 

10 Wfaile tfae ads are exempt from tfae defmition of coordinated communications under tiie 

11 safe harbor for candidate charitable solicitations that do not PASO a Federal candidate, tfaey 

12 nevertheless meet tfae definition of electioneering communications, and RB, tiie entity tfaat paid 

13 fin tfae ads, was required to file disclosure repoits and comply witfa disclaimer rules for 

14 electioneering communications, but did not do so. Accordingly, we recommend tfaat the 

15 Commission find reason to believe tfaat Remembering tfae Brave Foundation violated 2 U.S.C. 

16 §§ 434(f) and 441d. 

17 The available uafomiation indicates tfaat RB paid for tfae ads. However, other 

18 information, including tfae timing and amount of tfae funds transfeired fixmi Denham's State 

19 account to RB, suggests tfaat the Denham State Committee may have been the source of some or 

20 all oftfae funding for the ads. If so, then the Denham State Committee transferred or spent non-

21 federal funds to finance electioneering communications, wfaicfa would violate 2 U.S.C. 

22 § 441i(e)(l) and 11 C.F.R § 110.3(d). Accordingly, we recommend tfaat tfae Cominission find 

23 reason to believe tfaat Denfaam and his State and Federal Committees violated 2 U.S.C. 
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1 § 441i(eXl)(A) and 11 C.F.R. § 110.3(d) and autfaorize an investigation oftfae cucumstances 

2 surrounding tfae funding oftfae ads. After tfae investigation, we will make appropriate 

3 recommendations to tfae Commission regarding^e respondents in tfais matter. 

4 Finally, tfae available infoimation does not suppoit general allegations made by 

5 complainants in MUR 6362 tiiat tiie Tribe, CFCL, GBA, Dave Gilliard, and Carlos Rodriguez 

0 6 violated tfae Act in connection witfa the making of undisclosed coorduiated and mdependent 
(Sl 

^ 7 expenditures sUtmg to the Denfaam campaign and/or tfae benefit conceit Aceorduigly, we 
0 

^ 8 recommend that the Commission find no reason to believe tfaat the above-mentioned respondents 

^ 9 violated any provision ofthe Act or regulations in connection witii the allegations Ul these 
Hi 

H 10 matters. 

11 n. FACTUAL BACKGROUND 

12 ' In2010, JeffDenfaam was botfa a Cdifbrnia State Senator, representmg tfae 12*̂  Distiict, 

13 and a candidate for the U.S. House of Representatives for (Mfomia's 19*** Congressional 

14 District Denham did not run fbr re-election to the State Senate. Denham won tfae June 8,2010, 

15 Republican primary and tfae November 2,2010, genend election. 
16 In tfae two montfas before the June 8 primaiy, Denfaam's State Committee made transfers 

17 totaling $225,000 to RB, an entity organized under Section 501(c)(3) oftfae Internal Revenue 

18 Code (26 U.S.C. § 501 (c)(3)). RB faonots veterans killed in action, and it organizes ceremonies 

19 and events to honor deceased servicemembers and tfaeu: fiunilies. See 
20 http://www.rememberingtiiebrave.org/ (last visited on Januaiy 24,2011). The transfers included 

21 a $25,000 donation made on April 12,2010, and three loans, ̂ c h tfae Committee forgave; a 
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1 $100,000 loan made on April 19,2010, a $50,000 loan made on May 12,2010, and a $50,000 

2 loan on May 25,2010.̂  

3 Eleven days befine tiie June 8 primaiy, a benefiticonceit was faeld at tfae Cfaukcfaansi Gold 

4 Resoit & Casino, in Coarsegold, California, wfaicfa is in tfae 19*** Congressional District. Tfae 

5 concert, sponsored by RB and fteaturing country and westem music perfinmer Pfail Vassar, was 

6 advertised on radio, television, and the intemet as a benefit concert to raise donations for Project 

7 Gold Star—a program admitiistered by tfae Califomia Department of Veteran Affidrs to raise 

8 private donations to pay tfae oostb of a specialized license plate program for tfae fiunilies of U.S. 

9 militaiy personnel killed wfaile servuig on active duty. Several oftfae advertisements promoting 

10 tfae concert featured Denfaam. RB asked Denfaam to act as spokesperson and to appear in the ads 

11 because of his **long-standing association with veterans* issues and the Gold Star Project 

12 legislation." Denham Response at 2. Denham, an Air Force veteran, was Cfaairman of tfae 

13 Veterans* Affidrs Committee wfaile fae was a Califomia State Senator and was a coautfaor of 

14 Senate Bill 1455, tiie Califomia Gold Star Family License Plate bill. Project Gold Star was 

15 signed into law in September 2008. 

16 Complainant in MUR 6289 provided a 'Transcript of Coordinated Ads,** wfaich contains 

17 a link to tiie television ati as posted on the intemet at http://www.rememberthebrave.com/, a 

18 transcript ofthe radio ad, and a list of seven TV and radio stations that aired tfae ads. The ads 

19 aned m May 2010, up to the date of tfae event. 

20 

' See http-7/cal-accegs.gos.ca.̂ /PDFGen/iadfeen.prg?fiUnad=1521S03ftamê  fhat visited on March 14. 
2011). See http://cal-access.sos.ca.fiov/PDFGen/jpd^»n.prp?filinpd=lS680S0&amendid=0 flast vished on 
March 14.2011). 
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1 TRANSCRIPT OF RADIO AD; 

2 ANNOUNCER: Join countiy supeistar Phil Vassar fiir a one-nigfat Remember 
3 tfae Brave benefit concert, Friday May 28̂  Memorial weekend at Chukchansi 
4 Gold Resort and Casino. Veteran Affairs Committee Chainnan Senotor Jeff 
5 Denham. 
6 
7 JEFF DENHAM: As a veteran, I know the sacrifices of our servicemen and 
8 women, and tfae sacrifice shared by tfaeir loved ones who pray for their safe retum. 

CO 9 But some ofthemdon*t make it, tfaeir families tfaen become Gold Star fiunilies. 
Mil 10 Tfais event will raise funds for Gold Star fiunilies and tfae Gold Star project as 
^ 11 recognition for tfaeir ultimate sacrifice. Pleasejoin us at our benefit concert on 
^ 12 May 28*̂  Memorial weekend. If you can't make it, go to Remember tfae Brave 
1̂  13 dot com to leam more and te make your tax-deductible donations. Remember, 
^ 14 eveiy dollar counts. 
^ 15 
^ 16 Pm Senator Jeff Denfaam. 

18 ANNOUNCER: Join Phil Vassar and Jeff Denfaam at tiie Remember tiie Brave 
19 benefit concert. For tickets go to Chukcfaansi Gold Resort and Casino or visit 
20 Ticketmaster dot com. 
21 
22 TRANSCRIPT OF TELEVISION AD fas nested on tfae intemet) : 
23 fattp://wwwjememberttiebrave.coin/ 
24 
25 PAGEl: At top of page is tiie logo of Remembering tfae Brave, followed by 
26 Benefit Concert. Undemeatii it is 'Tfail Vassar" followed by tiie date (May 28^ 
27 and location of the event (Cfaukcfaansi Gold Resort & Casino), a photo of a 
28 sample specialized license plate next to a stateinent: 'Troceeds benefit the 
29 Califomia Department of Veteran Affairs Project Gold Star, a link to tiie 
30 Califomia D̂ nutment of Veteran Affidrs website, and two buttons: '*Buy 
31 Tickets" and "Donate.** 
32 
33 PAGE 2: (Video)(30 seconds): 
34 • First clip: Phil Vassar live conceit and a voiceover "Join conntry 
35 superstar Pfail Vassar for a one night benefit concert" while tiie following 
36 words flash on tiie screen "Remember tfae Brave" '*Cfaukcfaansi Gold 
37 Resort and Casino" and "May 28tii". 
38 • Second clip: Denham witfa 3 otfaer mdividuals, two of wfaom appear to be 
39 veterans. Denfaamisstanctingintfaemiddleoftfaegroup wfaile tfae words 
40 "Senator Jeff Denfaam, Cfaairman, Veterans Affairs** flaki on the screen. 
41 Denham tiien says "As a veteran, I know the sacrifices of our service men 
42 and women. A sacrifice shared by tfaeir loved ones who pray for tfaeu safe 
43 return. But some don*t make it Tfaen families then become Gold Star 
44 Families." 
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• Tfaird clip: Pfail Vassar concert and a voiceover "Join Pfail Vassar at tfae 
Remember tfae Brave benefit concert. Visit Ticketmaster dot com fin: your 
tickets today" wfaile tiie words "May 28̂ " "Cfaukcfaansi Gold Resort and 
Casmo" and "Ticketmaster.com" flash on tfae screen. 

• Fourtfa clip: same shot of Denfaam witfa tfae veterans andp̂ enfaam saying 
"If you can't make it, go to Rememberthebrave.com to leam more" ̂ le 
the words "Rememberthebrave.com" flash on the screen. 

TRANSCRIPT OF INTERNET AD: 

• Left side of screen: Photo of Denham and tfae words "State Senator Jeff Denfaam, 
Veterans' Affiun Committee" under tiie pfaoto. 

• Right Side of screen: Message **As a veteran, I know tfae sacrifices of our 
service men and women. A sacrifice sfaared by their loved ones wfao pray for 
tfaeir safe retum. But some don't make it Theu families tfaen become Gold Star 
Families. We're raising funds to make available commemoiative license plates 
for thesis fimulies as recognition for theur sacrifice. Please join us at our benefit 
concert on May 28̂ . If you can't attend, I urge you to leam more [link] about 
tfaese fiunilies and make a tax-deductible contribution [link]. Remember, every 
dollar counts. Leam More: Califiamia Department ofVeteranAffiura-Project 
Gold Star [Unk]. 

• Bottom of screen: remembertiiebrave.com is a project of Remembering Tfae 
Brave Foundation, a 501(c)(3) not-fiir-prefit organization. For more infoimation, 
please visit www.RemembeaingTfaeBrave.org. Contributions and donations are 
tax dedoetible and directiy benefit tfae Remembering tfae Brave Foundation. 

According to tfae refuse, RB sponsored tfae benefit concert, tfae proceeds of wfaicfa were 

28 donated to Project Gold Star. Denfaam Response at 2. Tfae response stated tfaatRB, not tfae 

29 Tribe, produced, aired, and paid for tfae radio, television, and intemet ads. M. Documentation 

30 subimtted witfa the complaint ui MUR 6362 indicates that GBA and Alamance Advisors handled 

31 the media buy for tfae concert <m bdhalf of its client, RB. See Emails between Genet Slagle 

32 (media buyer witii GBA) to Matt Rosenfeld (President/General Manager for KSEE-NBC24, 

33 KSEE Weatiier Plus, and LATV la altemativo), dated AprU 29,2010, regarding Gold Star 

34 Families Proposal. It also appears tfaat GBA and Alamance Advisora faandled tfae media buys for 
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1 tfae Denfaam for Congress campaign in 2010.̂  5ea Emails fixmi Genet Slagle to Donald Osika, 

2 dated January 29,2010. Tfae response by tfae Denfaam respondents and RB did not specify faow 

3 mudEwas spent on tfae ads, but does not dispute tfae $100,000-$200,000 amoû jt̂ entioned in tfae 

4 compUunt. It appears tfaat RB raised a totai of $105,440.24, about a tfaird oftfae total amount 

5 raised ($300,000) fi»r Project Gold Star.̂  

^ 6 Tfae response acknowledged tiuKt tfae ads aured during May 2010, up until tfae May 28̂  

8 primaiy eleetion in wfaicfa Denfaam appeared as a candidate. Id. at 4. Hewever, tfae response 

Hi 7 date ofthe benefit concert, wfaicfa was witfain tfairty (30) days of tfae Califomia Congressional 
0 m 

p 9 aigued the concert was scheduled for May 28*** because it was close to Memorial Day, an 
Hi 

•HI 10 appropriate date on whicfa to faold an event related to veteran/militaiy issues and causes, and not 

11 because May 28 was close to tfae prunaiy. Id.si6. Tfae response also stated tfaat tfae ads aired 

12 over a geograpfaic area around tiieOisuio ̂ ere tfae concert was faeld and uicluded Denham's 

13 State Senate district, tfae 19̂  (Congressional District, and areas beyond. Id. at 4. Finally, tfae 

14 response acknowledged tfaat tfae ads could be received by more tfaan 50,000 people witfain Ifae 

15 19"" Congressional District Id. 

16 In its response, tfae Tribe acknowledged tfaat tfae Ĉ ino served as tfae venue for tfae May 

17 28̂  cfaarity event, wfaicfa was organized by RB. Tribal/CFCL Response at 4. Tfae response 

* The Denham Federal Committee's 2010 April Quarterly Report reflects disbursonents to GBA and to Alamance 
for broadcast advertising. 

' The California Department of Veteran Affidrs announced that Project Gold Star had met its fbndnismg goal. 
See httD://www.cdva•ca.y>v^ewhome•asDx Hast visited on Januarv 24.201H. RB posted a letter from the 
DqHDtment of Veteran Affidrs thanking it ftn' its $105,44024 donation ui siqtport ofProject Gold Star. See 
http://www.rBmemberinplhebrave.or^ews/. On tfae letter is a handwritten note, indicatfaigtiut tfais was the sin^e 
largest donation received. Id. In a news release announcing that the Gold Star Project had raised $300,000 and diat 
the Gold Star plate initiative had passed, RB acknowledges that it '*togedier with Senator Denham, hu supporters, 
and otho: contributors... raised approximately one^hird oftfae funds needed to get die license plate iniliative 
passed." U. 
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' 1 furtiier Stated that tiie Tribe made tfae following in-kind donations in support oftfae benefit 

2 concert: tfae use of its casino as tfae venue for tfae concert, a newspiqserstiip ad witfa tfae Fresno 

3 Bee, rack ciitofe.'finr distiibution, postcards for distiibution to Cfaukcfaansi guests, auton̂ t̂  

4 pfaone calls to Chukcfaansi guests, food vouchers with the purehase of two tickets to tfae event, 

5 rooms and meals for performers, an email blast, posters, and casino overhead announcements. 

6 A/, at 4-6. In addition, tiie response noted tfaat several television and radio stations ran pid)lic 

7 service announcements C*PSAs") promoting tfae concert, wfaicfa were provided witfaout cost to 
0 

^ 8 tfae Tribe. Id. Finally, tfae response asserted tfaat tfae Tribe did not pay for or disbibute any 

Q 9 promotional materids that refeired to Denfaam or to any clearly identified candidate, did not 

10 disseminate campaign niaterids prepared by the candidate, and did not expressly advocated 

• 11 election or defeat of a clearly identified candidate. Id. at 5. Tfae Tribe provided copies ofthe 

12 promotional materials, and none of tfae ads provided refer to Denfaam or otfaer clearly identified*. 

13 candidate. Regarding CFCL, tfae response stated tfaat it made independent expenditures in tfae 

14 form of radio ads in tfae period before tfae Califomia primary, but tfaat tfaese expenditures were 

15 separate finnn tfae benefit concert, were not coordinated witfa tfae Denfaam campaign, and were 

16 properly reported to the Commission, /(i. at 6-7. 

17 ID. LEGAL ANALYSIS 
18 A. Gonrdinated Communications 
19 

20 The Act subjects contributions and expenditures to certain restrictions, limitations, and 

21 reporting requirements. See generally 2 U.S.C. §§ 441 a, 434b. Contiibutions can be monetaiy 

22 or "in-kind." In-kind contributions uiciude an expenditure made by any person "m cooperation, 

23 consultation, or concert witfa, or at tiie request or suggestion of, a candidate, fais autiiorized 
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1 political committees, or tfaeir agents," and are subject to tfae same restiictions and reporting 

2 requirements as otiier contiibutions. 2 U.S.C. § 441a(a)(7XA) and (B)(i); 11 C.F.R 

3 §§ 100.52(d)(1), 10Ml(b). Tfae Coinmission's regulations at 11 C.F.R § 109.21 provide tiuit 

4 coordinated communications constitute ui-kuid contiibutions fiom tfae party paying for sucfa 

5 communications to tfae candidate, tfae candidate's authorized committee, or tiie political party 

6 committee which coordinates the communication. A coiporation is prohibited fiom making any 

7 contribution ui connection wilfa a Fedend election. 2 U.S.C. § 441b(a). 

8 A cemimmication is coordinated if it is paid for by someone otfaer than the candidate or 

9 tfae candidate's autfaorized conimittee (or tfae political party committee, wfaere applicable); it 

10 satisfies one or more content standards; and it satisfies one or more conduct standards. All tfaree 

11 prongs must be met for a communication to be considered coordinated. 11 C.F.R. § 109.21. Tfae 

12 Commission's regulations exempt frora tfae definition of "coordinated communication" a public 

13 communication in wfaicfa a Federal candidate solicits funds for organizations as permitted by 

14 11 C.F.R. § 300.65, provided tfaat tfae public communication does not PASO tfae soliciting 

15 candidate or tiuit candidate's opponent(s) in tiie election.' SeeU C.F.R § 109.21(g)(2). Federal 

' In tfae recent rulemaking on coordinated communications, the Commission considered adding a safe harbor for 
public communications in support of ceitain tax-exempt nonprofit organizations, but did not do so. The safe harbor 
would have excluded from tfae definition of coordinated communication any public communication paid fiir by a 
S01(cX3) organization, in wfaidi a candidate seeks siqiport fin- tfae payor organization, unless die public 
communication PASOs tfae candidate or another candidate who seeks tfae same office. The proposed safe haibor 
was intended to address communications like the ones m MUR 6020 (AUiance/Pelosi). MUR 6020 involved a TV 
advertisement paid fiv by a SO I (c)(3) oiganization. In the ad, a Federal candidate appeared, discussed 
environmental issues, and asked viewers to visit a Web site sponsored by the organization paying fbr the ad. 
Because the ad solicited general support fac the organization's Web site and cause, but did not solicit funds fbr die 
organizations, it did not qualify for the existing solicitation safe harbor at 11 C.F.R. § 109.21(gX2). In tfae EftJ, tfae 
Commission staled tfaat it was not adoptiog the proposed safe haibor because foe enfivcement action tiiat prompted 
it (MUR 6020) was the only Commission enfincement octfon to date in which a S01(cX3) oiganization paid fin- a 
public commuiucation tiiat satisfied all tiiree prongs of the coorduiated conununication test. See EftI, Coordinoied 
Ceomnmications, 75 Fed. Reg. SS960 (Sep. IS, 2010). The Commission noted "[t]he bok of any additional 
complaints against seil(c)(3) oganizations under tfae coordnoted oommunitations rule nidicates that there is no 
significant need fix- die proposed safe haibor at this time.** Id. 
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1 candidates and officefaolders may solicit funds for tax-exempt organizations as described in 

2 26 U.S.C. § 501(c). 11 C.F.R. § 300.65. 

3 The radio and tdevls&Kn ads at issue meet all tfaree pnmgs oftfae coordin^ Tfae 

4 payment prong is satisfied because there is uiformation tfaat tfae ads were paid for by RB, 

5 someone otfaer than tfae candidate, his autfaorized committee, or political party committee.̂  

^ 6 11 C.F.R § 109.21(aXl). The content prong is satisfied because the communications qualify as 
(M 

^ 7 public commumcations wfaicfa "refer[ ] to a clearly identified House or Senate candidate that 

^ 8 [are] publicly distiifauted or otfaerwise publicly disseminated in the clearly identified candidate's 
'ST . 
, rjl 9 jurisdiction 90 days or fewer befiire tfae ... primaiy or preference election. 11 C.F.R. 

10 § 109.21(c)(4)(i). Tfae content prong is also satisfied because tfae ads meet the definition of 

11 electioneering communications. 11 C.F.R § 109.21(c)(1). The ads are electioneering 

12 communications because tfaey were publicly distributed on radio and television, refer to a clearly 

13 identified candidate for Federal office, were publicly distributed witfain 30 days before tfae 

14 primaiy election, and were targeted to tfae relevant electorate (tfae ads could be received by 

15 50,000 or more persons ui tiie distiict tfaat Denfaam sought to represent (19*** Congressional 

16 Distiict)).' 11 C.F.R. § 100.29. 

17 The conduct prong is satisfied if a candidate or candidate's conmiittee assents to a request 

18 or suggestion tfaat tfae public communication be created, produced, or distiibuted, and tfaat 

^ As alleged in the MUR 6362 complaint, tfaere is information suggestmg tfaat tiie Denham State Committee may 
have been the source far all or part oftiie fimding finr die ads. See Section in.C, below. If diey were paid fin- by tiie 
Denham State Comniittee, tiie paymem prong is not met and tiie ads are not ooontinated. 11 C.F.R. 110921(a)(1). 

* A public communication uicludes broadcast communications. 2 U.S.C. § 431(22). It does not mclude mtemet 
communications, except fiir communications placed for a fee on anotiier's Web site. 11 CFJL § 100.26. "Clearly 
identified" means the candidate's name or photopaph appears, or "tin identtty of tite candidate is otiierwise • 
apparem tiirough an unambiguous reference." 2 U.S.C. § 431(18); 11 C.F.R. § 100.17. 

* RB's intemet ads are not included in tiiis analysis because they are exempt fiom the defmition of electioneering 
communications. 11 C.F.R. § 100.29(cXl)-
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1 request or suggestion came fixmi tfae person paying for tfae communication. 11 C.F.R. 

2 § 109.21(dXl)(ii). Tfae response acknowledged tiiat RB requested tiiat Denfaam act as tiie 

3 spokespeison and to appear in tfae a^wliicfa fae did. Denfaam Response at 2. Because Denfaam 

4 is an agent of fais Committee, fais actions are also imputed to fais Committee. 11 CF Jl. 

5 §§ 109.3(bXl), (2); 109.21(a), (dXl)(ii). 

^ 6 Tfaougfa tfae television and radio ads meet tfae definition of "coordinated 
csi 
HI 7 communications," tfaey qualify for tfae safe harbor for candidate charitable solicitations in 
0 
1̂  8 11 C.F.R. § 109.21(g)(2). This provision exempts fiiom the definition of "cooidinated 
ST 

Q 9 communications" public communications in vdiich a Federal candidate solicits funds for certain 

<H 10 tax-exempt organizations as pennitted by 11 C.F.R. § 300.65, provided tfaat tfae public 

I 11 communications do not PASO tfae soliciting candidate or tfaat candidate's opponents in tfaat 

12 election. In tfais matter, Denfaam, a Federal candidate, appeared and/or spoke in broadcast radio 

13 and television ads to solicit funds for RB, a 501(c)(3) organization, in support ofProject Gold 

14 Star. Tfae available uifi>rmation indicates tfaat RB is an organization described in 11 C.F.R 

15 § 300.65, and tfae solicitations for donations to RB complied witfa tfae requirements of 11 C.F.R. 

16 § 300.65 because tfaey appeared to faave been fbr tfae puipose of raismg funds for RB ui support 

17 of Project Gold Star. Tfaus, it appears tfaat tfaese communications are exempt fi»m tiie definition 

18 of "coordinated oommnnications" if they did not promote or support Denfaam and did not attack 

19 or oppose his opponent. 
20 It does not appear that tfae ads at issue promote or support Denham or attack or oppose 

21 any of fais opponents. Altfaough tfae Commission has not defined the teim "promote, support, 

22 attack, or oppose," it has provided some guidance ui advisoiy opinions as to wfaat mig(ht 

23 constitute PASO ofa candidate. See AO 2009-26 (Coulson) (concluding that a state officeholder 
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1 could use non-federal funds to pay for communication tfaat did not PASO a candidate for Federal 

2 office because tfae conununication was solely part of the State officeholder's duties, did not 

3 solicit donations, nor did it expressly advodtte tiie candidate's election or tfae defeat of faer 

4 opponents); see also AOs 2007-34 (Jackson), 2007-21 (Holt), 2006-10 (Ecfaostar) and 2003-25 

5 (Weinzapfel) (faolding that tfae mere identification of an individual wfao is a Federal candidate 

^ 6 does not, in itself, promote, support, attack or oppose tfaat candidate). 

{ 7 Tfae only clearly identified candidate in tfae ads is Deiduun, wfae is identified as a veteran, 
Q 
1̂  8 a State Senator, and as Cfaauman ef tfae Veterans' Affidra Conunittee, not as a candidate for 

^ 9 Federal office. Tfae ads do not contain express advocacy or its functional equivalent, and do not 
"i 

I 10 contain references to any election or political party. Given tfae above, it does not î pear tfaat tfae 

11 ads PASO'd Denfaam or any of fais opponents. 

12 Neitfaer tfae timing of tfae benefit concert nos tfae mvolvement of tfae Denfaam campaign 
13 consultants/media buyer/supporters in tfae planning of tfae benefit concert and ads would appear 

14 to prevent the application of the safe harbor for charitable solicitations. See Explanation and 

15 Justification for Final Rules for Safe Harbor for Endoisements and Solicitations by Federal 

16 Candidates (11 C.F.R § 109.21(g}) 71 Fed. Reg. 33201-33202 (Jun. 8,2006) (stating tiiat tiie 

17 "safe harbor applies regardless of the timing and proximity to an election... of tfae solicitation 

18 and [w]faen tfae safe faarbor is applicable, tfae... soliciting candidate (and the candidate's agents) 

19 may be involved m tiie development ofthe communication, ui deteimimng tfae content oftiie 

20 communication, as well as determining tiie means or mode and tuning or fi^quency of tfae 

21 conununication."); See also, AO 2006-10 (Ecfaostar). 

22 Based on tfae above, we conclude tfaat tfae ads at issue were not coordmated 

23 communications and tfaerefore recommend tfaat tfae Commission find no reason to believe tfaat 
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1 Remembermg tfae Brave Foundation made a prohibited ui-kind corporate contribution resultuig 

2 fixim coorduiated communications ui violation of 2 U.S.C. § 441b(a); no reason to believe tfaat 

3 Jeff Denfaam and Denfaam for Congress and Davidsftauer, in fais ofiScial capacity as treasurer, 

4 accepted a profaibited in-kind corporate contribution resulting fixmi coordinated communications 

5 in violation of 2 U.S.C. § 441b(a); and no reason to believe Denham for Congress and David 
(X> 
gp 6 Bauer, in fais official capacity as tieasurer, fidled to report in-kind contributions in violation of 
fNI 
^ 7 2 U.S.C.§ 434(b). 
CP 
1̂  
^ 8 B. Electioneering Communications 
'ST 

0 9 Tfaougfa tfae television and radio ads are exempt from tfae definition of coordinated 

10 communications because tfaey qualify for tfae safe faarbor for candidate cfaaritable solicitations 

11 tfaat do not PASO a Federal candidate, tfaey are also electioneering communications, and tfae 

12 Commission faas declined to create an exemption to tfae electioneering communication 

13 regulations fortfaese types of communications. Tfaus, tfae ads are subject to disclaimer and 

14 disclosure requirements for electioneering communications. 5l?e AO 2006-10 (EcfaoStar) 

15 C*[e1 ven if tfae proposed [exempt] communications were to be made during tfae "electioneering 

16 communication" period tfaey would not constitute coordinated communications ahfaough tfaey 

17 wouM be subject to the restrictions applicable to electioneering conununications, assuming they 

18 otfaerwise satisfied tfae defuiition of "electioneering communication" at 2 U.S.C. 

19 § 434(f)(3)(A)(i); 11 C.F.R. § 100.29(a)"). 

20 As discussed above, tfae ads at issue meet tfae definition of electioneering 

21 communications because tfaey refer to a clearly identified federal candidate, were publicly 

22 distributed witfain 30 days of a primaiy election, and were targeted to tfae relevant electorate. 
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1 11 C.F.R § 100.29. In addition, tfae ads do not qualify for any of tfae exemptions to tiie 

2 definition of electioneering communications. 

3 BCRA provides tfaree exceptions fipom tfae "electiodlî ng communication" definition, 

4 none of wfaicfa apply faere. 2 U.S.C. § 434(f)(3)(B)(i)-(iii); 11 C.F.R. 100.29(c). In addition, 

5 BCRA permits, but does not requu:e, tfae Cominission to promulgate regulations exempting otfaer 

)̂ 6 communications, but limits tfais exemption authority to communications that do not PASO any 
fNI 

7 clearly identified candidate for Federal office. 2 U.S.C. § 434(f)(3)(B)(iv). Parsuant to tiiis 
0 
NHI 

^ 8 autiiority, ttie Commission had exempted fix>m the definition of "electioneering communication" 

0 9 communications by State and local candidates, 11 C.F.R. 100.29(c)(5), and communications tfaat 

10 were paid for by any organization operating under section 501(c)(3) of tfae Intemal Revenue 

11 Code (foimer 11 C.F.R § 100.29(cX6)). The exemption for 501(c)(3) organizations was 

412 challenged, and tiie Disbict Court held tfaat tfae Explanation and Justification for tfae regulation 

13 did not provide sufficient analysis under tfae AP A and remanded tfae regulation to the 

14 Commission for fiirtfaer action consistent witfa its order. See Sluxys v. FEC, 337 F.Supp. 2d 28, 

15 128 (D.D.C. 2004). Rather tfaan appeal tfaat portion of the distiict court's decision, the 

16 Commission initiated a rulemaking to detennine whetfaer the Commission should retam tfae 

17 exemption for section 501 (c)(3) organizations firom the electioneering communications rules at 

18 11 C.F.R. § 100.29(c)(6). (The Comraissian appealodi anotiier part of tiie district court decision, 

19 and the Court of Appeals affirmed.) The Commission decided to rescind tfae exemption and 

20 apply the same general electioneering communications rules to 501(c)(3) organizations. See also 

21 Final Rules and Explanation and Justification for Electioneering Communications, 70 Fed.. Reg. 

22 75713 (December 21,2005) (stating tiiat "[i]n BCRA, Congress defined 'electioneering 

23 communication' in terms tfaat are easily understood and objectively detenxunable" and tfae 
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1 Commission is declimng to adopt an exemption finr all communications tfaat do not PASO a 

2 Federal candidate because douig so "would replace entirely Congress's preferred brigfat-luie 

definition of 'electioneering communication' with tfae standard tfaaOfiongress relegated to tfae 

back-up definition.") 

In Citizens United v. Federal Election Commission, the Supreme Court stiuck down as 

unconstitutional tfae Act̂ s profaibition on coiporate financing of eleetioneering communications 

at 2 U.S.C. § 441b(bX2)> see 130 S.Q. 876,913 (2010), but tiie Court upfaeld tiie Act's 

8 disclosure and disclaimer provisions applicable to electioneering communications at 2 U.S.C. 

9 §§ 434(0 and 441d and 11 C.F.R. §§ 104.20 and 110.11. See id. at 915-916. Tfaus, like all 

0 persons making electioneering communications tfaat cost, in the aggregate, more than $10,000, 

1 coiporations must comply with the existing disclosure requuements for electioneering 

communications. 

The complaint alleges tfaat $100,000-$200,000 was spent on tfae ads. Respondents do 

not contradict tfais amount, and RB did not file reports regardmg these electioneering 

communications. Accordingly, we recommend tfaat tfae Commission find reason to believe that 

Remembering the Brave violated 2 U.S.C. § 434(f) by fiuling to report electioneering 

communications. We will need to conduct a limited investigation lo detennine tfae exact amount 

8 spent on tfae ads m order to calculate tfae amount Ul violation. 

Counsel fin* the Denham respondents and RB aigued that the ads at issue cannot be regulated under FEC v. 
Wisconsin Right to L̂ e, Inc. 127 S. Ct. 2652 QXXUJfWRTL II) because tiiey do not contain express advocacy or tiie 
fimctional equivalent thereof In WRTL II, tfae Supreme Court concluded that the electioneering conununications 
financiiig restrictions are unconstitutional as applied te ads that are not express advocacy or its fimctional equivalent. 
This hoMuig does not mean that tfae Court also invalidated the disclosure and disclaimer provisions fiir 
electioneering communications. The pkiintifT in WRTL II challenged only the corporate and labor oiganization 
fimduig restrictions and didnot contest the statutoiy definition of "electioneering communication" ui section 
434(0(3). tiie repoiting requirements m section 434(f)(3), or tiie disclaimer requirements in section 44 Id. See WRTL 
II, 127 S.Ct. at 26S8-S9; see alsa Exphuiation and Justification tor Electioneering Communications, 72 Fed. Reg. 
72899,72901 (Dec. 26,2007). 
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1 Electioneeruig communications are also subject to disclaimer rules. 2 U.S.C. § 441d(a). 

2 For a communication not autfaorized by a candidate or fais campaign committee, tfae disclaimer 

3 anatice must identify ̂ o paid fiir tfae message, state tfaat it was not autiioriaad.by any candidate 

4 or candidate's committee, and list the pennanent street addiess, telephone number, or World 

5 Wide Web address oftiie person who paid for tiie communication. 11 C.F.R. § 110.11(b)(3). 

^ 6 For radio messages not authorized by tfae candidate, tfae disclaimer notice must mclude the name 
rsi 

O 
7 of tfae person responsible for tfae coimnnnication and any eoimected organization. 11 C.F.R 

^ 8 § 110.1 l(c)(4)(i). For television ads, tfae disclaimer must be conveyed by a **full-screen view of 

Q 9 a representative of tfae political committee or otfaer person making tfae statement," or voice-over 

^ 10 by tiie representative. 11 C.F.R § 110.11(c)(4)(iHii)and 2 U.S.C. § 441d(d)(2). The 

11 disclaimer statement must also appear in writing at the end of the communication in a "clearly 

12 readable»mannei" with a "reasonable degree of color" contirast between the background and tfae 

13 printed statement "for a period ofat least four seconds." 11 C.F.R § 110.11(cX4)(iii). 

14 While the ads clearly identify RB as the organization sponsoring tfae Benefit Concert and 

15 conducting the fundraismg for Project Gold Star, tfaey do not indicate wfao paid for tfae message 

16 and whether or not tfae message was autiiorized by any candidate or candidate's committee. 

17 Thus, the ads do not folly comply with the disclaimer requiranents for electioneering 

18 coimnunications. Aceoidingly, we recommend that the Conunission find reason to believe tfaat 

19 Remembering tfae Brave violated 2 U.S.C. § 441d by failing to include sufficient disclaimers on 

20 its radio and television advertisements. 

21 While we conclude that the ads at issue are exempt fixmi tfae definition of coordinated 

22 communications under the safe harbor for candidate charitable solicitations that do not PASO a 

23 candidate, we believe tfaat the Commission should still pursue Ifae reporting and disclaimer 
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1 violations for electioneermg conununications in this matter. The Coinmission faas in tfae past 

2 dismissed electioneering communication reporting and disclaimer violations wfaen tfae 

3 commiidfeRition in question ''focused primarily" on a non-Federal candidate and caolained 

4 "mcidental" infoimation regaiding a different Federal candidate. See Statement of Reasons of 

5 Commissioners Bauerly, Hunter, McGafan, Petersen, and Weuitisub in MUR 6126 (Republican 

6 Senate Campaign Committee). Denfaam's iqipearance in tfae communications was more tfaan O 

H 7 mcidental. He was tfae spokesperson for tfae event, did most of speaking in tfae radio ad, 
0 

m 
ST 
Q 9 name flasfa on the screen. Moreover, the apparent involvement of Denfaam campaign consultants 

8 appeared live in die television ads for approxunately 10 seconds of a 30-seooiid ad, and had his 

10 in tfae purohase of tfae ads and tfae Denham State Campaign Account's role in fundmg the ads 

11 militates against a dismissal. 

12 C. Transfers ofDenham State Committee Funds to RB 
13 

14 Tfae available infonnation mdicates tfaatRB paid for tfae ads. However, it was alleged 

15 tfaat tfae Denfaam State Committee may faave been tfae source for part or all of the funds used to 

16 finance tfae ads. If true, tfaen non-Federal fiinds fixim Denfaam's State Committee would faave 

17 been used to finance electioneering communications. Tfae Act profaibits a Federal candidate, a 

18 candidate's agent, or entities duectiy or indirectiy established, financed, nunntained or controlled 

19 by or acting on behalf of thom fixun soliciting, receivmg, directing, transferring or spending 

20 funds in connection with a Federal or non-Federal election, including Federal election activity, 

21 unless tfaose funds are subject to tfae limitations, profaibitions, and reporting requirements of tfae 
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1 Act." 2 U.S.C. § 441i(eXl) and 11 C.F.R. §§ 300.61 and 300.62. Likewise, transfeis of fimds 

2 or assets firom a candidate's non-Federal campaign committee or account to fais or faer principal 

3 campaign cominttee for a Federal election are profaibited. 11 CF.R § 110.3(d). Thus, Doaham 

4 and Denham's State Committee may faave violated 2 U.S.C. § 441i(e)(l) and 11 C.F.R. 

5 § 110.3(d) by transfeiring and/or spending non-federal funds to pay for electioneering 

r* 6 communications featuring Denfaam, and Denfaam's Federal Committee may faave violated 
rs 
^ 7 2 U.S.C. § 441i(e)(̂ and 11 C.F.R. § 110.3(d) by receiving such fimds. We conclude tiiat 
0 

8 electioneering communications are "in connection" witfa an election since tfaey are required to be 

^ 9 disclosed to tiie Cominission. See Citizens United, 130 S.Ct. at 914 (stating "[i]n Buckley, tfae 

HI 10 Court explamed tfaat disclosure could be justified based on a govemmental uiterest in 

11 *provid[ing] tfae electorate witfa uifoimation' about tfae sources of election-related spendmg."). 

12 Denfaam's State Committee nude tiransfers totaling $225,000 (a $25,000 donation and $200,000 

13 in loans, since foigiven) to RB during tfae same time period tfaat RB paid for and ran ads tfaat 

14 fisatured Denfaam promoting a benefit concert and soliciting funds for RB.'̂  Tfae timing of tfae 

15 transfera and tfae amount transfeired may indicate that these funds were intended or designated to 

16 be used to pay for the ads featuring Denham. The amounts transferred ($225,000) were 

17 significant and appear to have been intended to cover the costs of tfae advertising, given tint RB 
' * Federal election activity includes: voter registration activity during tfae period 120 days befisre a primaiy or 
general election and endfaig on election day itself; voter identification, get-out-tfae-vote and generic campaign 
activity conducted ui connection witfa an election in which a Federal candidate appean on tfae ballot; a public 
communication that refers to a clearly identified candidate for Federal office and tiiot promotes, attacks, supports or 
opposes any candidate finr Federal offioe; and services provided during any month by any employee ofa Stete, 
district, or local committee of a political party who spends more than 2S percent of that uidividual's compensated 
time during that month on activities in connection with a Federal election. 11 C.F.R. § 100.24. 

" CaliRmia law allows stete and local candidates te raise funds fiom penKms in amounts greater tiian t̂ ^ 
contribution ifanite under tfae Act and fiom sources fhat would be prohibited under the Aet. See generalfy CAL. 
GOVT CODE § 8S300 et seq. Tfae State Committee's disclosure reports to tiie Secretiuy of State indicate tint it 
received contributions in amounts aud finm sources tfaat are permitted under- Califiimia hw, but are not pennitted 
under the Act 
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1 reported approximately $100,000 ui donations received for the entire year on its 2009 tax fiUngs 

2 and net assets of approximately $26,000 at tiie end of2009. In addition, RB raised $105,440 for 

3 Project Gold Star, (̂ mipfeauiants alleged tiiat tiie ads cost between $100,000 and $200,000, and 

4 Respondents do not deny tfais allegation. Tfaus, the available information mdicates that RB did 

5 not raise much more for Project Gold Star tfaan tfae cost of ads, and it is possible tfaat tfae ads cost 

IS, 6 fiff more than the amount RB raised. Moreover, theioleofDenfaam's campaign consultants hi 

7 purcfaasing tfae advertising for tiie concert and certain documents subnutted witfa tfae Coinplaint 
0 
^ 8 in MUR 6362 (includuig a Januaiy 2010 email fixun Jdm Harris, a Denfaam supporter, wfaicfa 
'ST 

Q 9 states tfaat Denfaam inentioned tfaat fae tfaouglfat fae could use $700,000 in state campaign fimds on 

10 fais Federal campaign, and a Cfaukcfaansi Maiketing Department Agenda, dated May 20,2010, 

11 stating tfaat tfae benefit concert's purpose is "to raise funds" for tfae campaigns of Denfaam and 

12 anotfaer candidate (described in-the Tribe's response as an "erroneous characterization" of the 

13 benefit concert tfaat was corrected in tfae final minutes of tfae meeting)), also support tfae 

14 inteipretation tfaat tfae Denfaam State Comnuttee may faave made tiie tinnsfisra for ads feature 

15 Denfaam. 

16 However, even if tfae tinnsfera fixmi Denfaam's State Campaign Account to RB were 

17 intended to finance tfae ads, tfae tinnsfera may not violate 2 U.S.C. § 441i(e)(l)(A) and 11 C.F.R. 

18 § 110.3(d) because RB, as a 501(c)(3) organization tfaat does not appear to spend funds, in 

19 general, in connection witfa any Federal or non-Federal election, including Federal election 

20 activity, may be a lawful recipient of sucfa funds. Nevertfaeless, in past instances wfaere tiie 

^ California law permits candidates and officials to donate smplus campaign fiinds to a charity so long as tfae entity 
is a bona fide charitable tax-exempt nonprofit organization and tiie donation will not have a material financial effect 
on tin fivraer candidate or official. See CAL. GOVT CODE § 89519. Also, smce tfae ads themselves did not 
expressly advocate Denham's election or PASO him oc any otiier candidate, tfaey were not fiv tiie purpose of 
influencing a federal election and did not constitute FEA. 
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1 Commission faas examined such transfers, tfae 501 (cX3) entity was large and well-establisfaed 

2 and tfae transfî r did not appear to be earmarked for a specific expenditure. iSlee AO 2007-26 

3 (Scfaock) (approvuig donationsaaMuids renudning in a state cam]^ 

4 organizations "ui tfae natiue of tfae American Red Cross); AO 2003-32 (Tenenbaum) (approving 

5 transfer of excess state campaign funds to a cfaaritable organization so long as tfae donations are 

1̂  6 not "earmaiked or designated for any election activity"). Tfaus, based on the nexus between the 

<f 7 timing ofthe $225,000 ui donations to RB and its subsequent purchase of advertising featuring 

8 Denham tfaat constitutes electioneering communications, we recommend tfae Commission find 

9 reason to believe tiiat tiie Denfaam respondents violated 2 U.S.C. § 441i(e)(l)(A) and 11 C.F.R 

10 § 110.3(d) in connection witfa tfae donations to RB.*̂  Following our limited investigation, we 

11 will make appropriate recommendations to tfae Commission regarding the violations ui this 

12 traXber. 

13 D. Allegations regarding Undisclosed Coordlnated/Indencndent Exnenditures 

14 Complainants make general allegations tfaat the Tribe, CFCL, and GBA (Dave Gilliard 

15 and Carlos Rodriguez) made undisclosed coordinated communications and/or indqpendent 

16 expendituresinconnection witfa tfae concert and/or tfae Denham campaign.*' However, 

17 complainants did not provide any infoimation to support these allegations. The complaint does 

Apart torn 2 U.S.C. § 441i(e)(l), under 2 U.S.C. § 44li(eX4) and 11 C.F.R. 300.6S(a). Federal candidates or 
officeholders may make a "general solicitetion" on behalf of a 501(c) oiganization without regud to tiie Act's 
amount limitation or source prohibition if (1) the oifganizBtion does not engage in activities in connection with an 
election, including Federal election activity; or (2) the oiganization conducts activities m connection with an 
election, but the organization's principal purpose is to not to conduct election activity and tfae solicitetion is not to 
obtem fimds in connection witfa an election. We conclude ttiat Denham's qipearance hi the ads did not constitute a 
solicitation of unpermissible fiinds in violation of 2 U.S.C. § 441i(eX4) because tiw fonds appeared to have been 
raised solely fiir charitable purposes, Le., donations to RB, a S01(c)̂ ) oiganization to benefit tfae Gold Star Project 
llC.P.R.§300.6S(a)(l). 

" An independent expenditure is an expenditure finr a communication which expressly advocates tiie election or 
defeat oC a dearly identified candidate and which is not made in coopeiatioii; consultation or concert witii, ur at tile 
request or suggestion of, any candidate, candidate's committee, party committee or then- agonts. 11 C.F.R. § 100.16. 
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1 not indicate specific communications tfaat it alleges were cooiduiated witfa tfae Denfaam campaign 

2 nor does it suggest any specific unreported mdependent expenditures allegedly made on tfae 

j 3 Denfaam Federal Committee's befaalf 

4 Tfae Tribe provided information regarding its in-kuid contributions to RB ui connection 

5 witfa tfae concert and its promotional materials for tfae concert. None oftfae promotional materials 

K 6 feature Denfaam or any otfaer candidate. Tfae CFCL stated tfaat it was formed after tfae concert 

fH 7 and was not involved witfa it. CFCL aiao stated it made independent expenditures in tfae foim of 
0 
ho 

8 radio ads during tfae period before tfae Califiimia primary eleotion, but tfaat tfae ads were not 

9 eoimected to tfae benefit concert, were not coorduiated witfatfae Denfaam campaign, and were 

10 properly disclosed to tfae Conunission. 

11 GBA is a campaign consulting firm and vendor for tfae Denfaam campaign tfaat appears to 

12 faave purchased advertisuig for botfa tfae Denfaam campaign and tfae concert; David Gilliard 

13 appeara to be a partner and finmder oftfae firm. Carlos Rodriguez appeara to be a campaign 
14 consultant wfao may faave worked on tfae Denfaam campaign, based on news reports. See 

15 fatto://wvvw.firesnobee.com/2010/02/19/1829324/radanovicfa-looks-to-fature.htiiil (last visited on 

16 March 14,2011). 

17 Complainants did not provide any infimnation that these respondents made undisclosed 

18 coordinated communications and/or independent expenditures. Accordmgly, we reconunend 

19 that the Conunission find no reason to believe tfaat ifae Tribe, CFCL, GBA, Dave Gilliard, and 

20 Carlos Rodriguez violated any provisions of tfae Act or Conunission regulations m connection 

21 witfa tfae allegations in tfais matter. 

22 
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1 IV. PROPOSED INVESTIGATION 

2 A limited investigation is necessaiy to detemune faow mucfa money was spent on tfae 

3 radio and television advertisement | We expect tfaat tfais 

4 inquuy would dso develop inforniation as to wfaetfaer any funds were donated fiir tfâ  

5 ads featuring Denfaam. We would attempt to conduct tfais investigation infixnnally, using written 

^ 6 questions and requests for documents. We recommend tfaat tfae Commission autfaorize tfae use of 
fNI 

rH 7 compulsory process in tiie event tfaat it becomes necessaiy to utilize formal uiteirogatories, 

^ 8 document subpoenas, and/or depositiou subpoenas. 

0 9 V. RECOMMENDATIONS 
rH 

10 1. Merge MUR 6289 into MUR 6362. 
11 
12 2. Find no reason to believe tfaat Remembering tfae Brave Foundation made 
13 profaibited in-kind corporate contributions resulting from coordinated 
14 communications in violation of 2 U.S.C. § 441b(a). 
15 
16 3. Fuid no reason lo believe tfaat Representative Jeff Denfaam accepted nnd received 
17 prohibited m-kind contiibutions resultmg fixim coordinated communications in 
18 violation of 2 U.S.C. § 441b(a). 
19 
20 4. Find no reason to believe tfaat Denfaam for Congress and David Bauer, in fais 
21 official capacity as treasurer, accepted and received profaibited in-kind 
22 contributions resulting from cooicUnated communications in violation of 2 U.S.C. 
23 §441b(a). 
24 
25 5 Find no reason to believe tiiat Denfaam for Congreas and David Bauer, in Ids 
26 official capacity as treasurer, fidled to report in-kind contributions resulting fixim 
27 cooidinated communications in violation of 2 U.S.C. § 434(b). 
28 
29 6 Find reason to believe tfaat Remembering tfae Brave Foundation failed to report 
30 electioneering communications ui violation of 2 U.S.C. § 434(f). 
31 
32 7. Find reason to believe tfaat Remembering tfae Brave Foundation violated 2 U.S.C. 
33 § 441 d by failing to include proper disclaimers on its radio and television 
34 advertisements. 
35 
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8. FindreasontobeUevetfaat Jeff Denfaam, Jeff Denfaam for State Senate and David 
Bauer, in fais official capacity as tieasurer, and Denfaam for Congress and David 
Bauer, in fais official capacity aa treasurer, violated 2 U.S.C. 
§ 441i(e)(l)(A) and 11 C.F.R. § 110.3(d). 

9. Find no reason to believe that tfae Picayune Rancheria of tfae Chukcfaansi 
Indians/Cfaukcfaansi Tribal Govemment, Califomians for Fiscally Conservative 
Leadership, Gilliard, Blanning & Associates, Inc., David Gilliard, and Carlos 
Rodriguez violated any provisions of the Act or regulations ui connection with tfae 
allegations ui tfaese nuttters. 

10. Autfaorize tfae use of compulsory process as to all Respondents and witnesses in 
tfais matter, uicluding tfae issuance of appropriate interrogatories, document 
subpoenas, and deposition subpoenas, as necessaiy. 

11. Approve tfae attacfaed Factiial and Legal Analyses. 

12. Approve tfae appropriate lettera. 

Date 

"^^^^^^^B^^ ^ ^ ^ ^ 

Deputy Associate Oeneral Counsel far Enfiircement 

Peter G. Blumberg 
Assistant General Counsel 

DominiqueOillenseger / 
Attorney 
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